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South Africa – Supply Side

 Hout Bay Fishing Industries

 Rock lobster

– West Coast rock lobster

– South Coast rock lobster

 Patagonian Toothfish

– Chilean sea bass
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South Africa – Supply Side Impact

 Massive overharvesting (1987 to 2001)

– Circa 2000 – over 90% of West Coast lobster illegal

 OLRAC report

– Cost of remediation – What it would cost South Africa to restore 

fishery 

• $46.7 million

– Market value of the poached lobster = (quantity of overharvested 

fish) x (prevailing market price)

• $61.9 million
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United States – Demand Side Impact

 Ice Brand New York 

– Importation and distribution

 Ice Brand Maine 

– Processing factory/distribution

 Impact on U.S. market

– Lower prices/undercutting U.S. competitors

– Impact U.S. supply

– Providing consumers with illegal fish
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South African Prosecution

 Hout Bay operations manager

 Rock lobster fishermen

 14 fisheries inspectors

 Seizures (lobster, boats, factory)

 Hout Bay Fishing Industries

– Corporate plea

– Fines 

 Total ~ $7,000,000
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F/V Portia 1 Seized by South Africa
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United States Prosecution – as of May 2004

 Arnold Bengis and 4 others – August 2003 arrests 

 Lacey Act, smuggling and conspiracy charges

 Sentences (May 2004)

– Bengis – 46 months

– Others – time served to 30 months

– $7.4 million in forfeiture

• Fish seized in U.S.; Ice Brand Maine
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Restitution

 What is “property” for the purposes of the U.S. restitution 

statutes 

– Mandatory Victims Restitution Act, 18 U.S.C. § 3663A

– Victim and Witness Protection Act, 18 U.S.C. § 3663

 Who is a “victim” of a crime?

– Direct or proximate harm as a result of defendants’ conduct
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Restitution Theories

 Res Publicae/Public Trust theory – Lobster resource 

owned by the state but on behalf of the public at large

– Res nullius doctrine – altered by UNCLOS and post-Apartheid 

legislation and other developments

• OLRAC – Cost of Remediation – $46.7 million  

 South Africa’s Property Interest in Stolen Fish

– Illegally poached fish cannot belong to the poacher

– South Africa has a right to seize, forfeit and sell poached fish

– Scheme denied South Africa of its rights to seize and sell 

poached fish for market value

• OLRAC – Market Value – $61.9 million
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Argued December 2008; Decided January 2011
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Court of Appeals

 “[L]obsters possessed in violation of the regulatory scheme do 
not become property of the possessors, rather they are subject 
to seizure and sale by the government of South Africa. Under 
this logic, the moment a fisherman pulls an illegally 
harvested lobster out of the sea, a property right to 
seize that lobster is vested in the government of 
South Africa. Evading seizure of overharvested 
lobsters thus deprives South Africa of an opportunity 
to sell those illegally captured lobsters at market 
price and retain the proceeds, representing an 
economic loss to South Africa each time an illegally 
harvested lobster goes unseized. South Africa's interest 
in those illegally harvested lobsters, therefore, goes beyond a 
mere regulatory interest in administering the fishing activities 
in its waters.”

15



Privileged & Confidential

16



Privileged & Confidential

Roadmap

 Overview and Impact of the Scheme

 Prosecutions

 Restitution

 Collecting the Bill

17



Privileged & Confidential

Chasing the Money

 Restraining Order – March 2013

– SG Hambros, Jersey, UK

– Trust sues SG Hambros in UK

 Deposit Order – October 2013 – Defendants and “all persons 

in active concert” with them 

– Ordered to deposit $22,446,720 with Clerk of Court in New York

– Enjoined from encumbering or transferring to any entity other than 

the Clerk of Court any property in which defendants hold an interest

 David Bengis settlement – January 2016 – $1,250,00  

 Arnold Bengis deposits appeal bond of $1,854,387  
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Resentencing

 Order to Show Cause – December 2016

– Ordering Arnold Bengis to show why he should not be found in 

contempt, resentenced for default, held in criminal default, and/or be  

subject to other action to obtain compliance with restitution order

 South Africa intervenes as victim, July 2017

– Requesting forfeiture and restitution

– Oral in-court presentations by South Africa on impact of Bengis

scheme

 Resentenced – July 19, 2017 – 18 U.S.C. § 3614

– 57 months’ imprisonment

– Forfeiture and money judgment of $37,200,838.36
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Resentencing
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imprisonment as part of the resentencing.  I want to be clear

about why I am doing it.  I certainly understand Mr. Bengis is

elderly.  As is true with almost anyone of his age, he is

ailing in some ways.  I impose a higher term of imprisonment in

any case with somebody of that age only with the greatest

reluctance.  Given my view of his behavior, however, I think I

have to apply all of the factors of the Sentencing Reform Act,

and I do, and to reflect the seriousness of the offense and the

need for general and specific deterrence.

Now, what has gone on here, in my judgment, is a

blatant attempt by Mr. Bengis to put his assets beyond the

reach of the United States in order to avoid the enforcement of

what he feared and came ultimately to know would be a very

large restitution obligation imposed upon him.

I understand, based on my familiarity with the

chronology, that all or much of his actions of avoidance came

at a time when this court had declined to impose restitution,

but the case was on appeal to the Court of Appeals, so the

actions were taken with a claim of the United States for a very

large amount of restitution -- if memory serves, $90 million,

but I may be off on that -- was pending against him and when my

decision was subject to being overturned, as it was, in the

fullness of time.

It is necessary to make clear that the United States

is not going to tolerate this behavior in this case or in any
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other case, and putting Mr. Bengis aside for just a moment,

people who contemplate these kinds of so-called asset

protection measures, as certain elements of the bar like to

refer to them, or evasion, as others might refer to them, carry

with them very large risks, one of them being more jail time.

Now, whether the United States will pursue arrest and

extradition, whether it will succeed, I have no idea.  That's

an executive branch function.  It's up to them.  Whether a

jurisdiction in which Mr. Bengis may find himself would grant

extradition in these circumstances is not up to me either.

It's above my pay grade, to use the vernacular.  But there is

value even to Mr. Bengis understanding that one of these days,

there may be a knock at the door and a pair of handcuffs in his

future, and he ought to feel that.

I think it need not be part of the sentence for me to

dispose of the $1.8 million with the clerk, is that right,

folks?  Ms. Fletcher?  Mr. Creizman?

MR. CREIZMAN:  Mr. Bengis has relinquished any right

to that.

THE COURT:  Is there any reason why we should not just

order the payment of that money to the Republic of South

Africa?

MS. FLETCHER:  No reason, your Honor.

THE COURT:  Submit a form of order to my chambers

hopefully by tomorrow, after which I hope to go on to a
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Stay Tuned

Marcus Asner

Arnold & Porter Kaye Scholer LLP

250 West 55th Street

New York, NY 10022

+1.212.836.7222

Marcus.Asner@apks.com 
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